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September 2006 
 

This calendar contains cases that originated in the following counties: 
Dane 

Douglas 
Kenosha 

Milwaukee 
Pepin 
Racine 

Sheboygan 
Waukesha 
Winnebago 

 
These cases will be heard in the Wisconsin Supreme Court Hearing Room, 231 East Capitol: 
 
THURSDAY, SEPTEMBER 7, 2006 

9:45 a.m.   04AP2655  Steven C. Tietsworth v. Harley-Davidson, Inc.  

10:45 a.m. 04AP583  State ex rel. Frederick Lee Pharm v. Byran Bartow  

1:30 p.m.   05AP189  Industrial Roofing Services, Inc. v. Randy J. Marquardt     

TUESDAY, SEPTEMBER 12, 2006 

9:45 a.m.   05AP1189-CR  State v. Monika S. Lackershire  

10:45 a.m. 04AP2542-D  Office of Lawyer Regulation v. Willie J. Nunnery 

1:30 p.m.   05AP685  Acuity Mutual Insurance Company v. Miguel A. Olivas   

WEDNESDAY, SEPTEMBER 13, 2006 

9:45 a.m.   05AP1516-CR  State v. David Allen Bruski 

10:45 a.m. 05AP573-CR  State v. Gary A. Johnson 

1:30 p.m.   05AP544  DaimlerChrysler v. Labor and Industry Review Commission 

         
      



 

 

 
WISCONSIN SUPREME COURT 

THURSDAY, SEPTEMBER 7, 2006 
9:45 a.m. 

 
04AP2655 St even C.  Ti et swor t h v.  Har l ey- Davi dson,  I nc.  
 
Thi s case i s r el at ed t o one t he Supr eme Cour t  hear d i n November  2003 
and deci ded i n Mar ch 2004. 1 Thi s i s a r evi ew of  a deci s i on of  t he 
Wi sconsi n Cour t  of  Appeal s,  Di st r i ct  I  ( headquar t er ed i n Mi l waukee) ,  
whi ch r ever sed an or der  of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Judge 
Mi chael  Guol ee pr esi di ng.  
 
 Thi s i s a pr oduct s l i abi l i t y  case i nvol v i ng a gr oup of  Har l ey-
Davi dson mot or cycl e owner s who sued t he company over  an al l eged def ect  
i n t hei r  cycl es’  engi nes.  When t he Supr eme Cour t  f i r st  hear d t hi s case 
i n 2003,  t he owner s acknowl edged t hat  t hey had not  yet  had pr obl ems 
wi t h t he engi nes,  but  ar gued t hat  t he def ect  i ncr eased t he l i kel i hood 
of  mal f unct i ons and t her ef or e decr eased t he mot or cycl es’  val ue.  The 
owner s mai nt ai ned t hat  Har l ey knew about  t he def ect  and f ai l ed t o 
di scl ose i t ,  mar ket i ng t he cycl es as “ f i l l ed t o t he br i m wi t h t or que 
and r eady t o t ake you t hunder i ng down t he r oad. ”  

The maj or i t y of  t he Cour t  di d not  f i nd t hat  ar gument  per suasi ve. 2 
Just i ce Di ane S.  Sykes,  who i s no l onger  a member  of  t hi s Cour t ,  wr ot e 
f or  t he maj or i t y:  

 
An al l egat i on t hat  a pr oduct  i s di mi ni shed i n val ue because t he pr oduct  
l i ne has demonst r at ed a pr opensi t y f or  pr emat ur e f ai l ur e such t hat  t he 
pr oduct  mi ght  or  wi l l  at  some poi nt  i n t he f ut ur e f ai l  pr emat ur el y i s 
t oo uncer t ai n and specul at i ve t o const i t ut e a l egal l y cogni zabl e t or t  
i nj ur y and i s t her ef or e i nsuf f i c i ent  t o st at e damages i n a t or t  c l ai m 
f or  f r aud.  I n addi t i on,  t he economi c l oss doct r i ne bar s t hi s c l ai m.  
 
The maj or i t y opi ni on al so not ed t hat ,  whi l e t he Har l ey owner s 

woul d not  be per mi t t ed t o pur sue cl ai ms based upon al l egat i ons of  f r aud 
and decept i ve t r ade pr act i ces,  t he owner s had ot her  r emedi es at  t hei r  
di sposal ,  i ncl udi ng enf or cement  of  t he cont r act  and t he war r ant y.  Those 
ar e exact l y t he r emedi es t hat  t he owner s ( St even C.  Ti et swor t h et  al )  
ar e now t r y i ng t o pur sue.  Af t er  t he or i gi nal  Supr eme Cour t  deci s i on,  
Ti et swor t h f i l ed a mot i on t o r e- open t he mat t er  i n t he c i r cui t  cour t ,  
but  t he c i r cui t  cour t  deni ed t hat  mot i on.  The Cour t  of  Appeal s,  
however ,  r ever sed.   

The Supr eme Cour t  i s  expect ed t o det er mi ne i f  t hese l i t i gant s wi l l  
be per mi t t ed t o r e- open t hei r  c l ass- act i on l awsui t  agai nst  Har l ey-
Davi dson.   

 
 

 
 
 
 

WISCONSIN SUPREME COURT 
THURSDAY, SEPTEMBER 7, 2006 

                     
1 Steven Tietsworth v. Harley-Davidson Inc., 2004 WI 32 
2 Chief Justice Shirley S. Abrahamson dissented. Justice Diane S. Sykes, who no longer is a member of the Court, wrote for the 
majority, which included Justices Jon P. Wilcox, N. Patrick Crooks, David Prosser Jr., and Patience Drake Roggensack. Justice 
Ann Walsh Bradley did not participate. 



 

 

10:45 a.m. 
 
04AP583  St at e ex r el .  Fr eder i ck Lee Phar m v.  Byr an Bar t ow 
 
Thi s i s a r evi ew of  a deci s i on of  t he Wi sconsi n Cour t  of  Appeal s,  
Di st r i ct  I I  ( headquar t er ed i n Waukesha) ,  whi ch af f i r med a r ul i ng of  t he 
Wi nnebago Count y Ci r cui t  Cour t ,  Judge Br uce Schmi dt  pr esi di ng.  
 

Thi s case cal l s upon t he Wi sconsi n Supr eme Cour t  t o i nt er pr et  t he 
I nt er st at e Agr eement  on Det ai ner s ( I AD) ,  whi ch pr ovi des a pr ocedur e f or  
st at es t o t r ansf er  t hei r  pr i soner s t o anot her  st at e f or  t r i al s of  
pendi ng cr i mi nal  char ges and ser vi ce of  any r esul t i ng sent ences.  The 
quest i on pr esent ed her e i s whet her  Wi sconsi n has t he aut hor i t y t o 
i mpose an i ndef i ni t e ment al  commi t ment  on a pr i soner  t r ansf er r ed her e 
t o ser ve hi s Wi sconsi n sent ence af t er  a cr i mi nal  convi ct i on.   
 Her e i s t he backgr ound:  Fr eder i ck Lee Phar m was l i v i ng i n Nevada 
i n June 1976 when he was ar r est ed and char ged wi t h f i r st - degr ee 
i nt ent i onal  homi ci de.  He pl eaded gui l t y and was sent enced t o l i f e i n 
pr i son.  El even year s l at er ,  i n Oct ober  1987,  Wi sconsi n aut hor i t i es 
i ssued a det ai ner  ( a r equest  t hat  Phar m be t r ansf er r ed t o Wi sconsi n)  so 
t hat  Phar m coul d answer  t o t wo char ges t hat  wer e pendi ng agai nst  hi m 
her e.  The char ges i nvol ve sexual  assaul t  of  a chi l d.  
 Phar m wai ved ext r adi t i on and was t r ansf er r ed t o Wi sconsi n i n 
Januar y 1988.  He was t r i ed and convi ct ed i n Mi l waukee Count y Ci r cui t  
Cour t ,  and was sent enced t o 15 year s i n pr i son t o be ser ved af t er  he 
compl et ed hi s i mpr i sonment  i n Nevada.   

Nevada par ol ed Phar m i n 1990 and t r ansf er r ed hi m t o t he cust ody of  
t he Wi sconsi n Depar t ment  of  Cor r ect i ons ( DOC) .   Nevada aut hor i t i es t ol d 
t he DOC,  however ,  t hat  t hey expect ed Phar m t o r et ur n t o Nevada t o ser ve 
hi s par ol e t i me af t er  hi s r el ease f r om hi s Wi sconsi n sent ence.  Phar m 
ser ved hi s cr i mi nal  sent ence her e and was schedul ed f or  r el ease i n 
1997.  On hi s mandat or y r el ease dat e,  t he Mi l waukee di st r i ct  at t or ney 
f i l ed a pet i t i on seeki ng t o have hi m hel d i ndef i ni t el y as a sexual l y 
v i ol ent  per son.  A hear i ng was hel d and a j ur y concl uded t hat  Phar m di d,  
i n f act ,  meet  t he cr i t er i a cont ai ned i n Chapt er  980,  Wi sconsi n’ s so-
cal l ed Sexual  Pr edat or  Law,  whi ch pr ovi des t hat  cer t ai n sex of f ender s 
may be hel d i ndef i ni t el y under  c i v i l  l aw i n l ocked ment al  heal t h 
f aci l i t i es af t er  t hey ser ve t hei r  pr i son sent ences.   
 Phar m chal l enged t hi s c i v i l  commi t ment  as a sexual l y v i ol ent  
per son on sever al  gr ounds,  ar gui ng,  among ot her  t hi ngs,  t hat  t he I AD 
and Phar m’ s wai ver  of  ext r adi t i on under  t he I AD onl y per mi t t ed 
Wi sconsi n t o det ai n hi m t o f ace t he cr i mi nal  char ges and t o ser ve t he 
r esul t i ng cr i mi nal  sent ence.   He di d not ,  he ar gues,  agr ee t o r et ur n t o 
Wi sconsi n f or  ment al  t r eat ment .  
 The Cour t  of  Appeal s concl uded t hat  t he I AD and t he wai ver  wer e 
appr opr i at el y used t o br i ng Phar m back t o Wi sconsi n,  and t hat  t hese 
agr eement s ended wi t h t he end of  Phar m’ s cr i mi nal  sent ence.  Because 
t hey no l onger  appl i ed,  t he appeal s cour t  f ound,  t he St at e coul d not  
have vi ol at ed t hem i n pl aci ng Phar m under  c i v i l  commi t ment .  Phar m 
di sagr ees.  
 The Supr eme Cour t  wi l l  det er mi ne whet her  pr i soner s t r ansf er r ed 
i nt o Wi sconsi n under  t he I AD t o f ace cr i mi nal  char ges may al so be 
subj ect  t o c i v i l  commi t ment  as a sexual l y v i ol ent  per son once t hey 
compl et e t he ser vi ce of  t hei r  cr i mi nal  sent ence.    
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THURSDAY, SEPTEMBER 7, 2006 
1:30 p.m. 

 
05AP189 I ndust r i al  Roof i ng Ser vi ces,  I nc.  v.  Randy J.  Mar quar dt  
 
Thi s i s a r evi ew of  a deci s i on of  t he Wi sconsi n Cour t  of  Appeal s,  
Di st r i ct  I I  ( headquar t er ed i n Waukesha) ,  whi ch af f i r med an or der  of  t he 
Waukesha Count y Ci r cui t  Cour t ,  Judge Rober t  G.  Mawdsl ey pr esi di ng.  
 
 Thi s case i nvol ves a company whose l awsui t  was di smi ssed,  wi t h 
pr ej udi ce,  af t er  i t s  l awyer  f ai l ed t o meet  deadl i nes.  The Supr eme Cour t  
i s  expect ed t o deci de i f  t he c i r cui t  cour t  was wr ong t o di smi ss t he 
case,  gi ven t hat  t he company was unawar e t hat  i t s l awyer  was not  doi ng 
hi s j ob.  
 Her e i s t he backgr ound:  On June 19,  2003,  I ndust r i al  Roof i ng 
Ser vi ces,  I nc.  f i l ed a l awsui t  agai nst  a gr oup of  f or mer  empl oyees and 
a company of f i cer  who qui t  en masse and set  up t hei r  own r oof i ng 
company.  I ndust r i al  al l eged t hat  t hey had conspi r ed t o t ake cust omer  
dat a and use i t  t o compet e agai nst  hi m.  

I ndust r i al  hi r ed an at t or ney who mi ssed deadl i nes and f ai l ed t o 
keep I ndust r i al  i nf or med of  cour t  dat es.  The cour t  i mposed f i nes 
agai nst  I ndust r i al ,  war ni ng t hat  mor e sever e sanct i ons woul d f ol l ow i f  
I ndust r i al  di d not  compl y wi t h cour t  or der s.   The pr obl ems cont i nued,  
and ul t i mat el y t he cour t  di smi ssed I ndust r i al ’ s  case – al t hough 
I ndust r i al  was gi ven a chance t o r esur r ect  t he case i f ,  wi t hi n 60 days,  
i t  pai d t he ot her  s i de’ s at t or ney f ees and t he f i nes t hat  had been 
i mposed,  and demonst r at ed t hat  i t  had a v i abl e case.  Thi s di d not  
occur ,  and t he case was di smi ssed wi t h pr ej udi ce.  

I ndust r i al  hi r ed a di f f er ent  at t or ney and appeal ed,  ar gui ng t hat  
t he or i gi nal  l awyer  had not  i nf or med i t  of  t he mot i ons t o di smi ss or  
t he cour t - or der ed sanct i ons.  I t  mai nt ai ned t hat  i t  had t r ust ed t he 
l awyer  t o handl e t he case and shoul d not  be penal i zed f or  t he l awyer ’ s 
f ai l ur es.   

The Cour t  of  Appeal s af f i r med t he ci r cui t  cour t  deci s i on,  r el y i ng 
upon a 1991 Wi sconsi n Supr eme Cour t  hol di ng t hat  a l i t i gant  i s 
ul t i mat el y r esponsi bl e f or  hi s/ her  l awyer ’ s f ai l ur e t o compl y wi t h 
cour t  or der s. 3   

I ndust r i al  ar gues t hat  t hi s case di f f er s f r om t he 1991 case i n 
s i gni f i cant  ways.  I t  ar gues t hat :  ( 1)  t he mi ssed deadl i nes i n t hi s case 
caused del ays of  mont hs,  r at her  t han year s,  as i n t he 1991 mat t er ;  ( 2)  
t he t r i al  cour t  i n t hi s case coul d have i mposed ot her  sanct i ons ( i n 
f act ,  t he or i gi nal  at t or ney expl ai ned t o t he cour t  t hat  he was havi ng 
emot i onal  pr obl ems and asked t hat  any sanct i ons be appl i ed agai nst  hi m,  
and not  hi s c l i ent ;  and ( 3)  t he t r i al  cour t  i n t hi s case mi st akenl y 
bel i eved t hat  I ndust r i al ’ s  pr esi dent  was awar e of  t he pendi ng mot i on t o 
di smi ss.  

The Supr eme Cour t  wi l l  det er mi ne whet her  I ndust r i al  wi l l  be gi ven 
anot her  chance f or  a day i n cour t .   
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3 Johnson v.  Al l i s  Chal mer s Cor p. ,  162 Wi s.  2d 261,  283- 285,  470 N. W. 2d 859 ( 1991)   
 



 

 

TUESDAY, SEPTEMBER 12, 2006 
9:45 a.m. 

 

05AP1189-CR  State v. Monika S. Lackershire  
 
Thi s i s a r evi ew of  a deci s i on of  t he Wi sconsi n Cour t  of  Appeal s,  
Di st r i ct  I I I  ( headquar t er ed i n Wausau) ,  whi ch af f i r med an or der  of  t he 
Pepi n Count y Ci r cui t  Cour t ,  Judge Dane F.  Mor ey pr esi di ng.  
 
 Thi s case i nvol ves a young woman who was char ged wi t h sexual  
assaul t  af t er  havi ng i nt er cour se wi t h t wo 14- year - ol d boys. 4 The Supr eme 
Cour t  i s  expect ed t o deci de i f  t he woman shoul d be per mi t t ed t o 
wi t hdr aw her  ‘ gui l t y ’  pl ea.   
 Her e i s t he backgr ound:  I n November  2003,  Moni ka S.  Lacker shi r e,  
who was t hen 20,  was char ged i n t wo separ at e cases wi t h sexual  assaul t  
of  a chi l d f or  havi ng i nt er cour se wi t h St even G.  and Joseph C. ,  bot h of  
whom wer e 14 at  t he t i me.  Lat er ,  addi t i onal  char ges of  second degr ee 
sexual  assaul t  wer e added i n each case.   
 Lacker shi r e ent er ed i nt o a pl ea negot i at i on wi t h t he St at e.  She 
agr eed t o pl ead gui l t y t o one count  i nvol v i ng St even,  and t he St at e 
agr eed t o di smi ss al l  r emai ni ng count s.  The cour t  accept ed t he pl ea and 
sent enced Lacker shi r e t o t hr ee year s i n pr i son f ol l owed by s i x year s’  
ext ended super vi s i on.  Si x mont hs l at er ,  Lacker shi r e f i l ed a mot i on 
seeki ng t o wi t hdr aw her  pl ea or  modi f y t he sent ence.  The mot i on was 
deni ed.  
 Lacker shi r e t ook her  case t o t he Cour t  of  Appeal s,  whi ch af f i r med 
t he t r i al  cour t .  The Cour t  of  Appeal s wei ghed,  and f ound not  cr edi bl e,  
Lacker shi r e’ s cont ent i on t hat  she had assumed t he dr opped char ges woul d 
not  be r ead i nt o t he r ecor d and consi der ed at  sent enci ng.  The cour t  
al so st at ed t hat  t he ef f ect  f r om “ r eadi ng i n”  di smi ssed of f enses need 
not  be expl ai ned at  t he pl ea hear i ng i n or der  f or  t he pl ea t o be 
knowi ng and vol unt ar y.   
 Now Lacker shi r e has come t o t he Supr eme Cour t ,  wher e she ar gues,  
among ot her  t hi ngs,  t hat  her  pl ea was i nvol unt ar y because she di d not  
under st and t he i mpact  on sent enci ng of  t he ot her  t hr ee char ges bei ng 
r ead i n at  sent enci ng.   I n addi t i on,  she cl ai ms t hat  she bel i eved t hat  
she woul d not  be per mi t t ed t o del ay a t r i al ,  and t hat  she f el t  
pr essur ed t o avoi d an i mmedi at e t r i al  because she was pr egnant  and 
f ear ed she coul d not  endur e such a pr oceedi ng wi t hout  r i ski ng her  own 
heal t h or  t he f et us’  heal t h.      
 The Supr eme Cour t  wi l l  deci de i f  Lacker shi r e wi l l  be per mi t t ed t o 
wi t hdr aw her  pl ea.   

                     
4 Wis. Stat. § 948.02(2) provides that anyone who has sex with a person who is under the age of 16 has committed a Class C 
felony.  
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10:45 a.m. 
 

 04AP2542-D Office of Lawyer Regulation v. Willie J. Nunnery 

The Wisconsin Supreme Court is responsible for supervising the practice of law in the state and protecting 
the public from misconduct by lawyers. Lawyers must follow a code of ethics developed by the Court. 
When there is an allegation that a lawyer has acted unethically, the Supreme Court’s Office of Lawyer 
Regulation investigates and, if warranted, prosecutes the attorney. A referee – a court-appointed attorney or 
reserve judge – hears the discipline cases and makes recommendations to the Supreme Court.  
 

Thi s case i nvol ves Madi son At t y.  Wi l l i e J.  Nunner y,  who oper at es 
t he Nunner y Law Of f i ce and who has been l i censed t o pr act i ce l aw i n 
Wi sconsi n f or  30 year s.  He of t en r epr esent s c l i ent s i n empl oyment  
di scr i mi nat i on and ci v i l  r i ght s cases.  

The Of f i ce of  Lawyer  Regul at i on ( OLR)  char ged Nunner y wi t h 14 
count s of  mi sconduct  r el at ed t o s i x c l i ent  mat t er s.  A r ef er ee concl uded 
t hat  13 of  t he count s had mer i t ,  and r ecommended a t wo- mont h l i cense 
suspensi on and payment  of  about  $7, 000 i n cost s.  Nunner y i s appeal i ng 
t he f i ndi ngs i n j ust  one count  i nvol v i ng one cl i ent .   
Her e i s t he backgr ound on t hat  count :  I n 1997,  a woman hi r ed Nunner y t o 
r epr esent  her  i n a possi bl e l awsui t  agai nst  Madi son Ar ea Techni cal  
Col l ege ( MATC) .   She al l eged t hat  she had f aced r aci al  di scr i mi nat i on 
and sexual  har assment  by MATC per sonnel ,  and pr ovi ded Nunner y wi t h a 
number  of  l ami nat ed document s – memos,  e- mai l s,  and l et t er s – t hat  she 
sai d had been sent  t o her  by var i ous MATC per sonnel .  The paper s 
cont ai ned r aci al l y der ogat or y comment s,  al ong wi t h r ef er ences t o sexual  
assaul t s,  har assment  and t hr eat s.  She assur ed Nunner y t hat  t he 
document s wer e aut hent i c,  and sai d she had l ami nat ed t hem t o pr event  
t hef t  ( a st or y t hat  t he r ef er ee l at er  cal l ed “ absur d” ) .   

Nunner y f i l ed t he woman’ s l awsui t  i n t he U. S.  Di st r i ct  Cour t  f or  
t he West er n Di st r i ct  of  Wi sconsi n.  MATC’ s l awyer  sent  Nunner y 
af f i davi t s f r om MATC per sonnel  sayi ng t hat  t he document s wer e 
f abr i cat i ons,  and expr essed sever al  t i mes hi s concer n t hat  Nunner y had 
not  r easonabl y i nqui r ed as t o t he t r ut h of  t he al l egat i ons.  MATC al so 
pr oduced a 1997 i ndependent  medi cal  exami nat i on of  t he woman t hat  
showed a di sor der  mar ked by pat hol ogi cal  l y i ng.   
 Ul t i mat el y,  t he U. S.  Di st r i ct  Cour t  di smi ssed t he compl ai nt  and 
or der ed Nunner y and hi s c l i ent  t o pay MATC’ s at t or ney f ees,  whi ch 
t ot al ed mor e t han $16, 000.  Feder al  Judge Bar bar a Cr abb r emar ked i n 
cour t  t hat ,  “ Thi s i s t r ul y,  and wi t hout  any compet i t i on,  t he most  
bl at ant  case of  a Rul e 11 [ a r ul e of  c i v i l  pr ocedur e t hat  obl i gat es 
l awyer s t o pr esent  onl y i nf or mat i on t hat  t hey bel i eve t o be t r ut hf ul ]  
v i ol at i on t hat  I ’ ve ever  seen. ”    
 When t he OLR r ef er ee r evi ewed t hi s mat t er ,  he concl uded t hat  
Nunner y had f ai l ed t o pr ovi de compet ent  r epr esent at i on t o hi s c l i ent  by 
f ai l i ng t o make meani ngf ul  i nqui r y i nt o t he ver aci t y of  t he suspi c i ous 
document s.  Nunner y,  on t he ot her  hand,  ar gues t hat  he i s t he v i ct i m of  
an unt r ut hf ul  c l i ent .  
The Supr eme Cour t  wi l l  det er mi ne what  di sci pl i ne t o i mpose on Nunner y.   
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05AP685  Acuity Mutual Insurance Company v. Miguel A. Olivas   

Thi s i s a r evi ew of  a deci s i on of  t he Wi sconsi n Cour t  of  Appeal s,  
Di st r i ct  I I  ( headquar t er ed i n Waukesha) ,  whi ch af f i r med a r ul i ng of  t he 
Sheboygan Count y Ci r cui t  Cour t ,  Judge James J.  Bol ger t  pr esi di ng.  
 
 Thi s i s a di sput e over  wor ker ’ s compensat i on pr emi ums.  The Supr eme 
Cour t  i s  expect ed t o c l ar i f y how t he det er mi nat i on of  whet her  a wor ker  
i s an empl oyee or  an i ndependent  cont r act or ,  f or  t he pur pose of  set t i ng 
a pr emi um under  a wor ker ' s compensat i on i nsur ance pol i cy,  i s  t o be 
made.   
 Her e i s t he backgr ound:  Mi guel  Ol i vas i s a dr ywal l er .  He obt ai ned 
wor k as an i ndependent  cont r act or  f r om St eve Tenpas,  owner  of  a dr ywal l  
busi ness.  Tenpas t ol d Ol i vas t hat  he hi r ed onl y subcont r act or s who had 
wor ker ' s compensat i on and l i abi l i t y  i nsur ance,  so Ol i vas obt ai ned 
i nsur ance f r om Acui t y Mut ual  I nsur ance Co.  
 Ol i vas’  pol i cy cont ai ned an ear ni ngs est i mat e of  $25, 000 annual l y;  
however ,  t he pol i cy pr ovi ded t hat  t he f i nal  pr emi um woul d be det er mi ned 
usi ng act ual  ear ni ngs.  I n Apr i l  2003,  Acui t y audi t ed Ol i vas’  account  
usi ng 1099 f or ms obt ai ned f r om Tenpas.  The f or ms r eveal ed ear ni ngs of  
mor e t han $190, 000,  and i t  came t o l i ght  t hat  Ol i vas wor ked wi t h 
sever al  ot her  dr ywal l er s who di d not  have i nsur ance cer t i f i cat es.  The 
audi t or  concl uded t hat  t hese ot her  dr ywal l er s wer e Ol i vas’  empl oyees,  
whi ch i ncr eased Acui t y ’ s exposur e t o l i abi l i t y .  Acui t y t hen i ncr eased 
Ol i vas’  pr emi ums,  but  Ol i vas di d not  pay and t he pol i cy was event ual l y 
cancel ed.    
 I n Oct ober  2003,  Acui t y f i l ed a compl ai nt  demandi ng $32, 192. 30 i n 
unpai d i nsur ance pr emi ums pl us i nt er est .  The t r i al  f ocused on whet her  
t he i ndi v i dual s wor ki ng wi t h Ol i vas wer e empl oyees or  i ndependent  
cont r act or s.  The audi t or  t est i f i ed t hat  she had concl uded t he wor ker s 
wer e empl oyees because ( 1)  none of  t hem had i nsur ance cover age,  ( 2)  
t hey wor ked t oget her  as a cr ew,  doi ng i dent i cal  wor k,  and Ol i vas 
obt ai ned al l  t he j obs f or  t he gr oup;  ( 4)  Ol i vas i ssued 1099 f or ms t o 
t he r est  of  t he cr ew;  and ( 5)  Tenpas pai d onl y Ol i vas and not  t he ot her  
wor ker s.  Tenpas t est i f i ed t hat  he i nt er act ed onl y wi t h Ol i vas and had 
no cont r ol  over  t he ot her  member s of  Ol i vas’  cr ew.  

Ol i vas t est i f i ed t hat  he wor ked wi t h t he ot her s because t hey wer e 
hi s f r i ends,  not  hi s empl oyees,  and t hat  t hey di d not  communi cat e 
di r ect l y wi t h Tenpas because t hey di d not  speak Engl i sh.  The t r i al  
cour t  ul t i mat el y agr eed t hat  t he wor ker s wer e i ndependent  cont r act or s 
r at her  t han Ol i vas’  empl oyees,  and di smi ssed Acui t y ’ s case.   

Acui t y appeal ed,  and t he Cour t  of  Appeal s af f i r med t he ci r cui t  
cour t ,  al t hough i n addi t i on t o di scussi ng t he st at ut or y def i ni t i on of  
‘ i ndependent  cont r act or ’ 5 i t  al so di scussed t he common l aw def i ni t i on.   

The Cour t  of  Appeal s ’  i nt r oduct i on of  t he common l aw as a basi s 
f or  answer i ng quest i ons r el at ed t o wor ker ’ s compensat i on now l eads 
Acui t y t o ask t he Supr eme Cour t  t o c l ar i f y t he t est  f or  whet her  a 
wor ker  i s an empl oyee or  an i ndependent  cont r act or  f or  pur poses of  
set t i ng wor ker ’ s compensat i on pr emi ums.      

                     
5 Wis. Stat. § 102.07(8) 
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05AP1516-CR   State v. David Allen Bruski 
 
This is a review of a decision of the Wisconsin Court of Appeals, District III (headquartered in Wausau), 
which reversed a ruling of the Douglas County Circuit Court, Judge Michael T. Lucci presiding. 
  
 Thi s case i nvol ves a pol i ce sear ch of  a t r avel  bag.  The Supr eme 
Cour t  i s  expect ed t o det er mi ne i f  t he sear ch was l egal .  
 Her e i s t he backgr ound:  At  about  8 a. m.  on Mar ch 3,  2005,  a Ci t y 
of  Super i or  pol i ce of f i cer  f ound Davi d Br uski  passed out  i n a par ked 
car .  The of f i cer  awakened hi m and at t empt ed t o quest i on hi m,  but  
r epor t ed t hat  Br uski  cont i nued t o nod of f .  He t ol d t he of f i cer  t hat  he 
was wai t i ng f or  a f r i end and had no i dea how he had got t en i nt o t he 
car .  Pol i ce cal l ed t he vehi c l e’ s owner ,  who sai d she di d not  know 
Br uski ,  but  t hat  her  daught er  had bor r owed t he car .  Br uski  l at er  
i ndi cat ed t hat  he knew t he daught er ,  but  coul d onl y gi ve her  f i r st  
name.  
 Pol i ce accompani ed t he owner  t o c l ai m t he car .  When Br uski  c l ai med 
t hat  he di d not  have t he car  keys,  t he of f i cer  sai d he woul d sear ch t he 
car ,  and nei t her  t he owner  nor  Br uski  obj ect ed.  The sear ch t ur ned up a 
“ makeup t r avel  case”  on t he f l oor  of  t he f r ont  passenger  s i de.  The 
of f i cer  opened t he case,  f ound dr ug par apher nal i a and mar i j uana i nsi de,  
and ar r est ed Br uski .  A sear ch of  Br uski  r eveal ed t he car  keys and mor e 
dr ugs.  
 Br uski  was char ged wi t h possessi on of  dr ugs.  He f i l ed a mot i on t o 
suppr ess t he evi dence,  ar gui ng t hat  t he sear ch was i l l egal .  The St at e 
r esponded i n t wo ways.  Fi r st ,  i t  ar gued t hat  Br uski  had no expect at i on 
of  pr i vacy because he was i n someone el se’ s vehi c l e;  second,  i t  ar gued 
t hat  t he car ’ s owner  had gi ven i mpl i ed consent  f or  t he sear ch.  The 
ci r cui t  cour t  concl uded t hat  t he sear ch had been i l l egal  and bar r ed t he 
evi dence.    
 The St at e appeal ed and t he Cour t  of  Appeal s r ever sed t he ci r cui t  
cour t .  
 Now i n t he Supr eme Cour t ,  Br uski  ar gues t hat  i ndi v i dual s have a 
r easonabl e expect at i on of  pr i vacy i n t hei r  per sonal  bel ongi ngs,  and 
t hat  an opaque t r avel  case st owed next  t o i t s owner ,  i nsi de a car  
par ked behi nd a r esi dence was obvi ousl y meant  t o be pr i vat e.  He ar gues 
t hat  t he i ssue of  whet her  he had been i nvi t ed t o occupy t he car  was 
i r r el evant  t o t he quest i on of  whet her  t he of f i cer  had t he aut hor i t y t o 
sear ch hi s bag.  
 The St at e,  on t he ot her  hand,  ar gues t hat  a per son who cannot  
demonst r at e a l egi t i mat e c l ai m t o a vehi c l e can har dl y expect  t hat  
vehi c l e t o be a pr i vat e r eposi t or y f or  hi s per sonal  ef f ect s.  The St at e 
al so agr eed wi t h t he Cour t  of  Appeal s ’  concl usi on t hat  t he quest i on of  
whet her  a per son has an expect at i on of  pr i vacy i n a cont ai ner  t hat  i s  
sear ched i s not  answer ed by det er mi ni ng whet her  t he per son bel i eved t he 
cont ai ner  t o be pr i vat e.  
 The Supr eme Cour t  wi l l  deci de i f  t he pol i ce sear ch of  Br uski ’ s 
t r avel  bag was l egal .  
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05AP573-CR  State v. Gary A. Johnson 
 
Thi s i s a r evi ew of  a deci s i on of  t he Wi sconsi n Cour t  of  Appeal s,  
Di st r i ct  I I  ( headquar t er ed i n Waukesha) ,  whi ch r ever sed a r ul i ng of  t he 
Raci ne Count y Ci r cui t  Cour t ,  Judge Al l an B.  Tor hor st  pr esi di ng.  
 
Thi s case i nvol ves a man whose convi ct i on on dr ug char ges was 
over t ur ned af t er  t he Cour t  of  Appeal s concl uded t hat  t he pol i ce sear ch 
had been i l l egal .  The Supr eme Cour t  i s  expect ed t o det er mi ne whet her  
pol i ce had a r easonabl e basi s t o sear ch Gar y A.  Johnson’ s vehi c l e 
dur i ng a t r af f i c  st op.  
 Her e i s t he backgr ound:  On Nov.  5,  2003,  t wo Raci ne pol i ce 
of f i cer s pul l ed Johnson over  af t er  t hey det er mi ned t hat  t he vehi c l e he 
was dr i v i ng had an emi ssi ons suspensi on.  Bef or e t hey appr oached hi m,  
t he of f i cer s t est i f i ed,  t hey saw Johnson bend f or war d as i f  t o pl ace or  
r et r i eve an obj ect  f r om under  t he dr i ver ’ s seat .  The of f i cer s l at er  
t est i f i ed t hat  Johnson’ s mot i on was consi st ent  wi t h t he ef f or t  t o 
conceal  dr ugs or  a weapon dur i ng a t r af f i c  st op.  
Af t er  one of  t he of f i cer s appr oached Johnson and t ol d hi m why he had 
been st opped,  Johnson pr oduced paper s showi ng t hat  t he vehi c l e had 
passed an emi ssi ons t est .   The of f i cer  asked Johnson t o get  out  of  t he 
car .  Johnson exi t ed t he car  and t ol d t he of f i cer s t hat  he had a bad 
l eg.  When one of  t he of f i cer s t ol d Johnson t hat  he was goi ng t o pat  hi m 
down f or  weapons,  Johnson di d not  obj ect ;  however ,  when t he of f i cer ’ s 
hands r eached Johnson’ s l ef t  l eg,  Johnson f el l  down and compl ai ned of  
l eg pai n.   Af t er  Johnson got  back on hi s f eet ,  t he of f i cer  t r i ed agai n,  
and agai n Johnson f el l .  At  t hi s poi nt ,  t he of f i cer s hel ped Johnson t o 
t he cur b,  wher e he sat .   
 The of f i cer s st opped t hei r  f r i sk and i nf or med Johnson t hat  t hey 
wer e goi ng t o sear ch i nsi de t he car .  He di d not  obj ect .  One of f i cer  
f ound a c l ear  pl ast i c bag of  mar i j uana under  t he dr i ver ’ s seat .  They 
ar r est ed Johnson,  sear ched hi m mor e compl et el y,  and di scover ed cocai ne 
i n hi s l ef t  f r ont  pant s pocket .  Johnson was char ged wi t h one count  of  
possessi on of  cocai ne wi t h i nt ent  t o del i ver  and one count  of  
possessi on of  mar i j uana.  
 I n t he t r i al  cour t ,  Johnson made a mot i on t o suppr ess t he 
evi dence,  ar gui ng t hat  pol i ce had not  had a r easonabl e suspi c i on t o 
j ust i f y t he vehi c l e sear ch.  The ci r cui t  cour t  f ound t hat  Johnson had 
consent ed t o t he sear ch and deni ed t he mot i on.  Johnson t hen pl eaded ‘ no 
cont est ’  t o t he cocai ne char ge and t he di st r i ct  at t or ney di smi ssed t he 
mar i j uana char ge.  The ci r cui t  cour t  sent enced Johnson t o 18 mont hs i n 
pr i son.    
 Johnson appeal ed,  and t he Cour t  of  Appeal s r ever sed hi s convi ct i on 
af t er  concl udi ng t hat  pol i ce had not  had a r easonabl e basi s t o bel i eve 
t hat  he was danger ous.  Now,  t he St at e has appeal ed t o t he Supr eme 
Cour t ,  ar gui ng t hat  Johnson’ s r each under  hi s seat ,  combi ned wi t h t he 
t wo f al l s dur i ng t he pat - down sear ch,  gave pol i ce a r easonabl e basi s t o 
bel i eve he mi ght  be ar med and danger ous.  The Supr eme Cour t  wi l l  deci de 
i f  t he pol i ce sear ch of  t hi s mot or i st  and hi s vehi c l e was pr oper .    
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2005AP544 Dai ml er Chr ysl er  v.  Labor  and I ndust r y Revi ew Cmsn.  and Gl enn 
May  
 
Thi s i s a cer t i f i cat i on f r om t he Wi sconsi n Cour t  of  Appeal s,  Di st r i ct  
I I  ( headquar t er ed i n Waukesha) .  The Cour t  of  Appeal s may cer t i f y cases 
t hat  cannot  be deci ded by appl y i ng cur r ent  Wi sconsi n l aw.  The Wi sconsi n 
Supr eme Cour t ,  as t he st at e' s pr eemi nent  l aw- devel opi ng cour t ,  of t en 
accept s such cer t i f i cat i ons f r om t he Cour t  of  Appeal s.  Thi s case 
or i gi nat ed i n Kenosha Count y Ci r cui t  Cour t ,  Judge Wi l bur  W.  War r en 
pr esi di ng.  
 

Thi s case i nvol ves a di sput e over  assessment  of  di sabi l i t y  f or  
pur poses of  cal cul at i ng di sabi l i t y  payment s.  The Supr eme Cour t  i s  
expect ed t o det er mi ne whet her  a s i ngl e di sabi l i t y  assessment  or  
mul t i pl e,  st acked assessment s ar e i n or der  when a per son under goes 
sever al  oper at i ons t o addr ess one i nj ur y.  

Her e i s t he backgr ound:  On Apr i l  19,  1999,  Gl enn May hur t  hi s l ef t  
knee whi l e on t he j ob at  Dai ml er Chr ysl er .  He under went  r econst r uct i on 
of  hi s ant er i or  cr uci at e l i gament  ( ACL)  and r et ur ned t o wor k Jul y 19.  
Af t er  r et ur ni ng t o wor k,  May exper i enced pai n,  swel l i ng,  and poppi ng i n 
hi s l ef t  knee.  He cont i nued wor ki ng unt i l  Apr i l  2001,  when he r et ur ned 
t o t he doct or ,  who concl uded t hat  he r equi r ed a second ACL 
r econst r uct i on.  Si x mont hs l at er ,  t he doct or  submi t t ed a r epor t  
i ndi cat i ng t hat  May’ s knee was “ f ul l y  st abl e”  and assessi ng a 10 
per cent  per manent  par t i al  di sabi l i t y  ( PPD) .   

May sought  compensat i on f or  a PPD t ot al i ng 25 per cent  – 15 per cent  
f r om t he f i r st  sur ger y and 10 per cent  f r om t he second.  Dai ml er Chr ysl er  
ar gued t hat  t he payment  shoul d be based on a 10 per cent  PPD accor di ng 
t o t he doct or ’ s f i nal  r epor t .  A hear i ng exami ner  f or  t he Depar t ment  of  
Wor kf or ce Devel opment  r ul ed i n f avor  of  May.  

Dai ml er Chr ysl er  appeal ed t o t he Labor  and I ndust r y Revi ew 
Commi ssi on ( LI RC) ,  whi ch det er mi ned t hat  t he mi ni mum PPD assi gned t o a 
par t i cul ar  sur ger y shoul d be awar ded f or  each t i me a per son under goes 
t hat  sur ger y.  Because t he Admi ni st r at i ve Code assi gns a mi ni mum 
di sabi l i t y  of  10 per cent  f or  ACL r epai r s,  t he LI RC decl ar ed May t o be 
20 per cent  di sabl ed.   

Dai ml er Chr ysl er  sought  j udi c i al  r evi ew,  and t he ci r cui t  cour t  
uphel d t he LI RC awar d of  20 per cent  PPD.  The company t hen t ook t he case 
t o t he Cour t  of  Appeal s,  whi ch cer t i f i ed t o t he Supr eme Cour t ,  not i ng:  

 
The Wor ker ’ s Compensat i on Act  was cr eat ed t o el i mi nat e l i t i gat i on 
and al l evi at e t ensi ons bet ween empl oyer s and empl oyees i n t he ar ea of  
compensat i on f or  wor k- r el at ed i nj ur y.  Wi t hout  enunci at i on of  a c l ear  
r ul e 
r egar di ng LI RC’ s aut hor i t y t o awar d cumul at i ve PPD r at i ngs …  t her e i s a 
subst ant i al  l i kel i hood t hat  s i mi l ar  i ssues wi l l  cont i nue t o ar i se,  
l i t i gat i on wi l l  i ncr ease,  and empl oyer - empl oyee r el at i ons wi l l  suf f er .   
 

 The Supr eme Cour t  wi l l  det er mi ne whet her  i ndi v i dual s who under go 
mul t i pl e sur ger i es f or  one i nj ur y wi l l  be per mi t t ed t o ‘ st ack’  t he 
di sabi l i t y  assessment s,  or  i f  t he f i nal  di sabi l i t y  assessment  i s t he 
onl y one t hat  count s.  
 


